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ATKINSON ZONING BOARD OF ADJUSTMENT 
21 Academy Avenue 

Atkinson, New Hampshire   03811 
 

 
 
Public Hearing Meeting Town Hall 
Wednesday March 14, 2012 
 
Present:    Hank Riehl; Glenn Saba; Cathy Blash; Sam Zannini 
               
Approval of Minutes of December 14,  2011  
 
Motion to approve the minutes was made by Ms. Blash, seconded by Mr. Saba and approved. Mr. Zannini 
abstained from the vote. 
 
Correspondence: 
 

Incoming:   Home Business discussion: Michael Chambers, 43 Main St. – Mr. Riehl explained that 
the reason Mr. Chambers was before the Board was that even though he had been exempt 
there was a neighbor who complained that there were unregistered vehicles related to his 
business on the property.  The Board needed to have Mr. Chambers clarify to be sure this 
business was exempt and that no vehicles related to his business were at this location. Mr. 
Chambers stated that there are no unregistered vehicles on the property and he 
encouraged the code enforcement officer to visit the property any time to confirm this. 
He did state that he has two sons and that they have a race car in the garage. There are 
tenants who have vehicles on the property. 

  
Outgoing: Letters to Mouzakis (approval), Podesta (approval), Boyle (withdrawn) 

 
Public Hearings– 7:30 P.M.  
 
1) Michael Saviano, Application for Variance from Article V Section 510 on property located at 33 Boulder Cove 
Road, Map 20 Lot 12 in the RR3 Zone. 

 2)Michael Saviano, Application for Special Exception under Article VII Section 700:1 and 2A, on property located 
at 33 Boulder Cove Road, Map 20 Lot 12 in the RR3 Zone. 
 
Abutters List was read with the following present: 
 Mr. Saviano; Attorney Morgan and Kevin Camm from KLC Land Planning both for Mr. Saviano. 

 
Mr. Riehl stated that by way of background the reason they were before the board this evening was that Mr. Saviano 
presented these applications back in June. At that time, the Board discussed the applications and concluded they 
dealt with an essentially identical issue between Mr. Saviano and the Town that was going to be heard before the 
Superior Court. The board opted to not accept the applications at that time because it was slated for a higher venue. 
Mr. Saviano challenged the Board’s rejection of his applications in Court and the Court ruled that the ZBA must 
hear the applications. Hence, Mr. Saviano’s appearance on this night. 
 
Mr. Riehl asked Mr. Saviano which hearing he would like to proceed with first; the special exception or variance. 
Attorney Morgan stated that Mr. Saviano completed the applications first with the idea that he would meet the 
requirements of the special exception but the Planning Secretary suggested that he may not have met that definition 
so they decided to apply for a variance as well. The criteria necessary for the special exception is substantially the 
same as the criteria necessary for Variance but for the fact the hardship issue would need to be addressed. Attorney 
Morgan suggested they listen to the request for a special exception first, because it would not involve the hardship  
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criteria involved with a variance request though the special exception would need a wastewater ruling. Mr. Morgan 
then requested the special exception be heard first. Then if it was determined that they needed a variance they would 
use substantially the same discussions but add the elements on how they would meet the hardship criteria. Mr. Riehl 
agreed to proceed in this way being mindful that the Board’s finding of facts, when germane, could be applied to 
either the Special Exception and the Variance request discussions. 
 
Beginning the special exception presentation, Attorney Morgan stated that Kevin Camm had provided some maps to 
show Mr. Saviano’s lot in context with those of the neighbors in that area of town. Attorney Morgan stated that Mr. 
Saviano owns a 3 acre lot in the RR3 district. This is one of only three 3-acre lots in this immediate area which 
consists of a couple of hundred lots. Mr. Saviano’s land was originally acquired as 4 separate deeds in the early 
1980s each with a dwelling unit. In the early 90s he re-developed the land, converting the 4 lots into a 50-acre condo 
development and reserving a 3-acre waterfront lot for his own year round residence. The original 4 dwellings are all 
located on what became Mr. Saviano’s current 3-acre home lot. 
 
Attorney Morgan stated that during all the time that he has owned the buildings, they have not been abandoned and 
have been used. Presently one of the buildings is partially over the lot line and a second is in the very corner of the 
property, and both of those buildings are in need of substantial repair but have been in use since he acquired them. 
The third building has been upgraded and is known as the “garage/workshop” and its dwelling unit status is the 
subject of pending litigation between Mr. Saviano and the Town of Atkinson. The applicant pointed out in the 
special exception application all of these buildings have all always had a kitchen and a bathroom. The premise for 
this Special Exception application is that all four of these buildings are, in effect, prior existing non-conforming 
uses.  So they have the validity of non conforming uses notwithstanding the changes in zoning. They are all suitable 
for consideration of the special exception criteria. 
 
The Special Exception has four provisions and three of them are identical to the criteria for the variance. The first 
criterion requires there be no diminution of property values in the surrounding area. Attorney Morgan stated this 
property consists of 3 acres in a 3 acre zone.  This area was rezoned in the late 80’s to require 3 acre lots. There are 
almost 200 lots in the zoning district and of the 200 only 3 meet the 3-acre zoning regulation. So, there are 
somewhere in the vicinity of 190 nonconforming lots. Attorney Morgan contended that Mr. Saviano's proposal does 
not contribute to the diminution of surrounding properties due to the other lots all being so small. The lot coverage 
that Mr. Saviano proposes is considerably less than any of the other surrounding properties. A direct abutter has 
buildings that cover the lot well in excess of 50%. Attorney Morgan suggested that the power to regulate is set forth 
in the New Hampshire Statutes; 672:1. Attorney Morgan read part of these zoning regulations, citing that zoning is 
intended to allow local governments to more efficiently meet demands and to prevent over-development. The RR3 
district according to the Atkinson zoning regulations says that the zoning regulation is to prevent premature 
development, development which would be a burden and to protect public health. 
 
Mr. Saviano's proposal is to remove the two run-down cottages and replace them with one in another area more 
suitable within the lot. This would allow the removal of the building over the lot line of his abutter. Attorney 
Morgan stated that Mrs. Fuhs submitted a letter stating that she was in agreement with this proposal and approving 
this application would eliminate an existing issue between neighbors.  
 
Mr. Morgan indicated this would benefit the public interest because it would provide for a more orderly 
development. These original camp lots that exist on the property and around the lake have been developed over 
many years prior to zoning in a less than orderly fashion. This is an opportunity to regroup and remove the building 
from encroaching on the neighboring lot line. It would provide for additional low cost housing, it would improve the 
tax base and support affordable housing as described in Atkinson’s Master Plan. It would suit modern day 
requirements. 
 
The third special exception criterion, Substantial Justice, would be met because the primary purpose of zoning is 
orderly, safe and healthful conditions. The proposal would make the lot much more suitable for fire protection, 
overcrowding, and the public health by removing the encroaching building. Further supporting the substantial justice 
criterion, these existing buildings that would be removed have existing bathrooms that are not tied into any septic 
system. If the application is approved the remaining buildings would be tied into the existing 8 bedroom septic 
system design, which would meet the requirements of the Sanitation Requirement, WS300. Attorney Morgan stated 
that Kevin Camm could go over that with the Board but he is absolutely convinced that the current approved system 
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would meet the requirements for the proposed new replacement cottage to be tied into that system. The lot will perk 
and meet all of the requirements. Recognizing that there are 4 cottages that have existed prior to zoning, the 
applicants believe they meet all four criteria of the Special Exception. They contend that under Section 700:1(a) they 
meet the qualifications. 
 
Attorney Morgan asked Mr. Camm to address the history of the lots. Mr. Camm presented a compilation of several 
tax maps showing lots on the lake side of Route 111. He contended that Mr. Saviano’s lot was one of only three lots 
that met the 3 acre zoning in the District. Ms. Killam disagreed and contended that the compilation did not include 
the lots across Route 111 that were also in the RR3 Zone and that virtually all those lots do meet the 3-acre zoning 
requirement. Mr. Riehl asked if they were seeing just a portion of the RR3 zone, which included Mr. Saviano’s lot 
and the surrounding lots in his area.  
 
Mr. Camm showed that Mr. Saviano’s current lot was originally all or part of 4 prior lots. Mr. Saba asked Mr. 
Camm if during the approval of the Condominium Subdivision was there ever a request to remove the structures on 
the other lots. Mr. Camm indicated that the current 3 acre lot was actually created by a lot line adjustment and 
separated from the larger tract before he got approval for the condominium development. This 3 acre parcel was 
sized to comply with the zoning of that time and was created by combining three small (pre-zoning) lots and part of 
the large 4th lot.  
 
Mr. Saba questioned Mr. Camm on whether he was part of these lot line and condo development activities and Mr. 
Camm indicated he was. Mr. Saba asked whether the cottages existed at that time and Mr. Camm indicated they did, 
and there were some other structures. Further discussion confirmed that the 3 acre lot was created by Mr. Saviano 
before the condo subdivision was developed. 
 
Mr. Saviano clarified that he originally acquired the property as 4 separate deeds, 3 small lots and one large tract, 
each with a cottage on it.  Mr. Saviano contended that the property was bought from Mr. Jenkins, and the Town had 
combined the lots. Mr. Saviano could not say when or why the town did this. Then he said again that he acquired the 
land with 4 deeds, but that the town had combined them, he guessed by zoning. 
 
Mr. Riehl said the packets the Board had included a timeline record and some of the history on prior proceedings of 
these holdings. Mr. Riehl stated that according to the research he had done of prior proceedings, it was the applicant 
who requested the re-defining of the lots, they were not combined by the town. He said the record showed it was the 
applicant’s own action to pursue what became his 3-acre homestead lot and the condos. Mr. Saviano agreed he did 
initiate the lot line changes, but that the 3 acre parcel he kept by the lake did contain the 4 cottages from the prior lot 
configurations. Mr. Saba said the cottages don’t matter right now, we’re trying to clarify who initiated lot line 
changes to create the lot there now… did the town do it or did Mr. Saviano? 
 
Mr. Riehl asked how did we get to the lots as they are today? Mr. Morgan recited some history where Mr. Jenkins 
acquired the tract in pieces from Mr. Oulle. Mr. Morgan indicated the lots were combined during Mr. Jenkin’s 
ownership. He said Mr. Saviano, after acquiring the land, had intended that his 3 acre lot was originally intended as 
part of the condo development, but that the waterfront area was not approved as part of the subdivision, so Mr. 
Saviano kept that property for himself. Mr. Riehl asked that the discussion focus on lots, not buildings. Mr. Morgan 
indicated that zoning changed and Mr. Saviano owned this property before the zoning changed. 
 
Mr. Saba asked if many small lots were to be redeveloped into a condo project, could they? Mr. Morgan said yes, 
but the lots would have to be combined. Mr. Saviano then indicated that his current 3 acre lot is comprised of 3 of 
the original 4 lots he bought in their entirety, and a small portion of the 4th lot, the large lot, that was mostly used for 
the condo development. Mr. Saba pressed to indicate that what he was seeking was whether the town formed the 
current 3 acre lot or Mr. Saviano formed it. Mr. Saba indicated it appeared that Mr. Saviano initiated the lot 
redefinition to get the condo project. Mr. Morgan said the condos are not the issue, that the condos reside entirely on 
what had been the large lot, and splitting the condo land off left Mr. Saviano with the land that had been the 3 small 
lots in their entirety and a very small part of the large lot. Mr. Morgan then recited what he believed to be true, but 
could not substantiate on the make-up of the lots when owned by Jenkins and before him, Oulle. Mr. Saviano gave 
further history of surrounding lots. Mr. Morgan summarized to say the tax collector had combined lots for tax 
purposes and there were no Planning Board records of actions on these lots.  
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Mr. Riehl asked Sue Killam, acting Planning Office secretary, to weigh in. She indicated there was a Planning Board 
proceeding with recorded drawing in the packet she and Mr. Riehl researched labeled D-22830, which showed the 
request to combine lots 1, 2, 3 & 4 into 2 lots. It was signed by or for Mr. Saviano. Mr. Saba asked Mr. Saviano if he 
recalled that proceeding and Mr. Saviano said he did, but he emphasized he did not give up the buildings on what 
became his 3 acre homestead lot. 
 
Mr. Riehl asked the Board to a finding of fact that in a proceeding in 1994 it was Mr. Saviano’s own actions that 
split 4 lots into 2 lots, one lot that became the condo development and the other his home lot on the lakefront. Mr. 
Zannini required some clarification of the circumstances, that Mr. Saviano’s 4 lots was made into 2 in 1994. Mr. 
Saviano said he had to create the 3-acre lot due to zoning. Mr. Zannini clarified to indicate the action of 
consolidating of the lots was a voluntary action by Mr. Saviano and Mr. Saviano agreed. 
 
There was another drawing in the packet labeled D-24635from 1995 that showed an amendment to the lot line that 
altered the border between Mr. Saviano’s 3-acre lot and the adjacent large lot. Mr. Saba asked Mr. Saviano if this 
action was also voluntary and Mr. Saviano said it was. Mr. Riehl wanted the record to be clear that by the 
applicant’s own actions there was a lot line adjustment and the board agreed this was fact.  
 
Mr. Riehl introduced a letter from the file to Mr. Camm from George Lemery, former Planning Board chairman 
confirming the 1995 lot line adjustment. Another drawing was introduced by Mr. Riehl that was deemed not to be 
germane to the proceedings. 
 
Next was a letter of September 14, 1998 from Charlie LeMay, former ZBA chair, to Mr. Saviano confirming the 
approval of a wetlands variance enabling Mr. Saviano to add 2 bedrooms and a garage onto his main house with the 
condition that there is to be only one dwelling permitted on the 3-acre lot. Further, Mr. Saviano could build a new 
garage / workshop over the foundation of a collapsed structure, which was one of the four original cottages, on the 
property. Mr. Riehl stated this clearly demonstrates the Town was aware of the other buildings that had once been 
dwellings, but not giving them official standing as dwelling units. Ms. Killam pointed out that there was a map from 
Mr. Saviano that went with that 1998 proceeding and in it the structures in question were referred to as buildings 
rather than dwellings. Mr. Riehl thought the Board needed to find fact as to whether there were actually 4 town-
recognized dwellings on this property. 
 
Mr. Saba asked if this proceeding was when Mr. Saviano built his main home. Ms. Blash indicated it appeared to be 
an addition, which was confirmed by the applicant. Mr. Riehl said he believed this proceeding concerned the 
structure that became known as the garage/workshop. Mr. Saviano gave some history. Mr. Saba then clarified the 
core issue of the variance was to permit a garage-and-bedroom addition to the main house, but the proceedings also 
referenced building the garage/workshop over the collapsed cottage foundation, with two references to garage 
perhaps causing confusion. Mr. Riehl then agreed the core issue in that variance was wetlands relief to add a garage 
and bedroom addition to the main home. 
 
Then Mr. Riehl reemphasized the explicit condition in the variance that there was to be one and only one recognized 
dwelling unit on the lot. He said that this gets to the heart of tonight’s hearing, whether the former cottages on the 
property are considered dwelling units or not, and Mr. Riehl indicated he thought the written record was persuasive. 
    
Attorney Morgan did not agree and stated that the issue in New Hampshire Zoning Law is clear, and he has spent 
considerable time addressing non-conforming rights and uses tonight, in that the issue of non conforming rights 
requires an affirmative showing of intent to abandon. While the Board and Town may have intended that Mr. 
Saviano abandon the use, nothing is evident to show that he had, nor did he ever intend to abandon their use as 
dwellings. 
 
Mr. Saba asked if Mr. Saviano had a lot with six condominiums on it, and went before the Board to get approval for 
adding a residence and if one condition of the approval was that there be only one dwelling on that lot, then when 
the variance is passed, hasn’t he given up pre-existing rights to the condos as dwelling units? Mr. Morgan replied 
that he would have to show a clear intent to abandon. 
 
Mr. Saba referred again to the LeMay letter from the ZBA stating the one-dwelling-on-the-lot condition and stated 
that if Mr. Saviano did not wish to agree with the one-dwelling condition in exchange for the wetland-setback relief, 
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he could have withdrawn his variance application or have appealed the decision, neither of which he did. Mr. 
Morgan replied that the record does not refer specifically to the two structures Mr. Saviano would like to tear down 
and replace with one, nor does anything in the record show Mr. Saviano intended to abandon those units. Mr. 
Morgan indicated that based on the town’s actions against Mr. Saviano over the garage/workshop, it is the existence 
of a kitchen in a structure that seems to be the sticking point. 
 
Mr. Saba contends that in plans and drawings the structures are referred to as buildings, not dwellings, and they 
could be sheds or whatever, which are permitted. But that now Mr. Saviano wishes them to be considered dwellings, 
meaning plumbing and kitchens. Mr. Saviano then recounted some related issues about the garage/workshop and it 
was noted Mr. Riehl had documents on that structure from the research so it was decided to proceed through the 
documents. 
 
Mr. Riehl reviewed some ZBA minutes from Sep 10, 1997 involving another application from Mr. Saviano. Those 
minutes cited several prior actions the board had researched and some evidence provided at that time was 
incomplete, i.e. cottage structures were not shown in drawings or mentioned in the records. That Board further 
concluded the record did not indicate the structures on the lot had dwelling unit status. Mr. Riehl read the motion by 
ZBA member Ms. McGrath of that time denying Mr. Saviano’s special exception application based on the fact there 
was no evidence presented that indicated the building in question had dwelling unit status.  Mr. Riehl indicated this 
reaffirmed what had been the Town’s position that there was to be one and only one dwelling unit on the property. 
 
Mr. Riehl then mentioned the ZBA’s letter to Mr. Saviano informing him of that special exception decision. 
 
Next were notes from 2004 between Mr. Saviano and Bob Jones concerning construction of the garage/workshop. A 
letter from Mr. Jones to Mr. Saviano reaffirmed the condition in the earlier wetlands variance that the lot was to 
have one dwelling unit and the garage/workshop was not to be configured as a dwelling unit. 
  
Next was a letter from January 2007, from ZBA Chair Polito to Mr. Saviano concerning an enforcement issue with 
the garage/workshop. That letter cited prior proceedings where the town was on record limiting the property to one 
legal dwelling unit.  
 
Mr. Saviano stated that he had the original permits from the time when he was working on the seasonal dwelling. He 
met all of the criteria for that proposal and was issued the permits. There was also work going on at the main 
dwelling, but Mr. Saviano contended when the Town decided to make him take the kitchen out of the 
garage/workshop and he didn’t, the Town blackmailed him by refusing to issue the permits for the main dwelling. 
This issue has been going round and round. Mr. Saviano contends he has all of the necessary permits for the 
garage/workshop. Mr. Riehl stated that those are code enforcement issues and not for the Board to decide. The 
Board was trying to review the records of the property and see if there were any ambiguities from the Town that 
would indicate Mr. Saviano could have more than one dwelling on the property. 
 
Mr. Saviano agreed that the Town does not want him to have more than one dwelling on his lot, but he contends 
they were already on his property, he wants them and he has the right to keep them. He again related how his lot is 
much bigger than most all those in the vicinity. 
 
Mr. Riehl then reviewed a passage from ZBA minutes of June 2007 that did not have germane content. A letter from 
Enforcement Officer Kirsch to Mr. Saviano from Oct 2009 spoke to concerns that the garage/workshop permit was 
issued for a 2-car garage with a second floor media room and rec room. This letter was also deemed not germane. 
Last was a hand-written note from 2009 where Mr. Saviano indicated the room above his garage was not to be 
finished at this time. Mr. Saba asked if the home has an occupancy permit and Mr. Saviano answered that it does.  
 
Mr. Riehl then read the letter of support from the direct abutter, Ms. Fuhs. He asked the Board where they stood. 
 
Mr. Saviano asked that Mr. Camm be allowed to finish his presentation. Mr. Saviano wanted to show the Board how 
small almost all of the other lots in the surrounding area are, including all of his neighbors. And that some lots, 
much smaller than Mr. Saviano’s have two houses on them. Mr. Camm also indicated the current septic would 
support 6 bedrooms at 900 gallons per day. 
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Mr. Riehl asked the applicant if they knew of any other lots created after the 3-acre zoning went into effect that were 
permitted to be less than the 3 acre requirement; everyone knows the old lots are small but have new lots been 
permitted to also be small? Attorney Morgan contended that although there may be more lots that meet the 3-acre 
zoning requirement in this district, they are not contiguous to these lots.  Attorney Morgan conceded that there was 
nobody who had been forced into creating 3-acre lots who should not have been, but reiterated that Mr. Saviano’s lot 
is still one of only 3 lots that meet the zoning requirements in this contiguous area, yet many of the lots have very 
large houses and have been granted variances to expand covering a much greater percentage of the lot. It raises the 
issue when someone requests some relief from zoning; one must consider the makeup of the district. If 190 lots are 
under 10,000 square feet, then what you have is a district you created that is not consistent with the neighborhood. 
He understood the motive for creating the zoning but you can’t undo 100 years of history. What this created for Mr. 
Saviano is an anomaly. He has been treated as if he had been in a different district.  You essentially closed the barn 
door after the horses have left. 
 
Mr. Riehl asked again if the applicant was aware of any lots created in the RR3 zone since the zone was created that 
were less than three acres because the applicants seem to be alleging Mr. Saviano had been treated differently than 
anyone else. Attorney Morgan said he was not aware of any undersized lots created, but contended he is not telling 
the Board they are treating Mr. Saviano differently, but the effect of the zoning is substantially different because he 
does not live in a 3 acre lot neighborhood.  
 
Mr. Zannini asked if this was not a variance argument. Attorney Morgan contends the reality is Mr. Saviano is a 
victim if the zoning changes. If he were on the other side of Route 111 but still in the RR3 zoning district, where 
there actually were 3 acre lots, he would have no argument. But again his neighborhood is not a 3 acre neighborhood 
even though it is zoned as such. Attorney Morgan did affirm the town was within its right to require Mr. Saviano’s 
lot be 3 acres when it was created. 
 
Attorney Morgan believed Mr. Saviano would have a good case to subdivide the lot but that is not what he wanted 
to do. He just wants to consolidate and improve his lot and be permitted two additional cottages in addition to the 
main house. 
 
Mr. Saba said he was stuck on the fact that Attorney Morgan is trying to bargain to take down two alledged 
dwellings and replace them with a cottage when in 1998 Mr. Saviano gave up the rights to multiple dwellings by 
agreeing to the conditions of the variance approval he received at that time. Mr. Saviano already benefited from the 
terms of that variance but now he wants to keep the benefit of that relief and while taking back concessions he made 
when it was granted. Mr. Saba said it does not work that way. 
 
Mr. Saviano claimed he had no choice because the three acre zoning was forced on him. Certainly the two cottages 
that he is proposing to tear down, he has never abandoned nor does the record indicate he has abandoned them. It is 
not part of the dispute for the garage/workshop. Attorney Morgan stated the Board has every right to find that Mr. 
Saviano isn’t entitled to a Special Exception by finding he has no right to have those buildings as dwellings, but he 
would contend that Mr. Saviano never abandoned that right. 
 
Mr. Zannini believed there was enough evidence in the record to establish that the Town’s position that there was 
only one permitted dwelling on the property. Mr. Saba went further to say this was acknowledged by the applicant in 
agreeing to conditions of past approvals. Mr. Zannini asked how this could be heard as a Special Exception for a 
non-conforming use when the Board does not agree there is a non-conforming use. Mr. Zannini questioned whether 
the Board should be entertaining the question. 
 
Mr. Riehl asked the applicant about the pictures they had seen in prior hearings where at least one of the buildings 
was in very run-down condition with a blue tarp in place of a roof, and if that photo was still an accurate depiction 
of what it looked like now. Mr. Saviano said the roof collapsed during last year’s snow storm. Mr. Riehl said that to 
his laymen’s eyes that looked like an abandoned building. Mr. Saviano claimed there was no one in it that day. 
 
Ms. Killam indicated there were 4 special exception criteria to be considered and she had heard no discussion about 
the last one, sanitation in 700:1 (e). 
  



7 
 

Mr. Zannini did not think this could even be heard under the Special Exception request. Mr. Riehl cautioned the 
Board that the Court ordered the Board to hear the application so he wanted to be very careful to provide due 
process, though there could be different reason than last time why they would not hear it. But he wanted the board to 
be thorough. Mr. Saba said in order to hear the four criteria of a Special Exception they had to be talking about a 
non-conforming use or the continuance of the use but the Board only had the assertions from the applicant that he 
had a current non-conforming use and that does not agree with the records. It was reemphasized that the record 
clearly shows that in 1998 a condition of a variance granted was to have only one dwelling on the property and Mr. 
Saviano agreed to that condition. If there is only one dwelling unit on the lot then there isn’t a non-conforming use 
to consider. Mr. Riehl indicated he concurred there was not a legitimate non conforming use to consider based on 
the finding of facts tonight. Mr. Saba and Mr. Zannini agreed. 
 
Mr. Saba moved to reject the application for the Special Exception for non-conformance to permit three 
dwellings on one lot based on the fact that the written record shows there has only been one dwelling recognized 
on the lot since it was created, and further evidenced in the record by a Variance approval on September 14, 1998 
for relief from wetlands for the garage/addition conditioned that there was only one dwelling unit on this lot.  
 
Ms. Blash raised issues from that same ZBA letter of September 1998 but those were deemed non-germane. 
 
Mr. Zannini seconded the motion. The vote to reject the special exception was unanimously approved. 
 
Attorney Morgan said this brought them to the issue of a Variance application instead. Attorney Morgan stated this 
asked for the same relief but would add the element of the hardship. 
 
Attorney Morgan stated this request is not contrary to public interest or safety because it allows for Towns to deal 
with orderly development, prevent overcrowding, and other implement controls.  In this case the Town has an 
interest in regulating density mindful of the fact that it must be done in a consistent manner in the area or zone. The 
proposal is not contrary to the ordinance or public interest because Mr. Saviano’s abutters have much smaller lots 
and are able to use them in a much greater capacity than what Mr. Saviano is proposing to do even if he had 3 
dwellings on his 3 acres. In this area there are 200 lots substantially smaller than Mr. Saviano’s, and 5 have more 
than one dwelling. He has a septic system to accommodate 6 bedrooms.  
 
Mr. Morgan indicated the Spirit of the ordinance would be preserved because the lots that surround Mr. Saviano are 
much smaller than his. He is the guy with the huge back yard when everyone else has postage stamps. Because of 
the many small lots already in existence, this RR3 area is very different from the RR3 area across Route 111 where 
every lot truly is 3 acres. Whatever the justifications are for the 3 acre zoning, this lot supports all of the necessary 
soils, setbacks from the lake, and the septic system, etc to support 3 dwellings. To have three dwellings on a three 
acre lot is reasonable. 
 
Mr. Morgan indicated substantial justice would be done again because Mr. Saviano’s lot is situated among many far 
smaller lots. His use would be reasonable when compared with other lots in the vicinity. 
 
Mr. Morgan continued to address substantial justice saying there is a presumption in the United States that a 
property owner is entitled to use his property as he sees fit subject to the State’s right to regulate that use. The 
purpose for regulating that use is set forth in the zoning enabling statutes. It defines the rightful purposes for which 
the state can limit that use, including health, safety, overcrowding and fire. Citing Atkinson’s zoning for the RR3 
zone, Attorney Morgan stated that this is not premature development. The building development on this property has 
been there regardless of zoning changes. Again citing Atkinson RR3 zone regulations, Attorney Morgan claimed 
Mr. Saviano’s proposal is not a burden to anything, and complies with Atkinson’s Master Plan and the workforce 
housing obligations. 
 
Mr. Riehl asked if he intended on renting a unit if three were permitted. Attorney Morgan said Mr. Saviano intended 
on having a family compound and maybe renting a unit. The district objectives are to protect the public health. The 
proposal of adding two dwelling units to a 3 acre lot with the planned septic system meet this.   
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Mr. Morgan cited the last part of the RR3 zone objectives is to protect the public health. He indicated the soils and 
septic would support the requested load and would pale in comparison to other area lots. The impact to public health 
would be minimal. 
 
 Mr. Morgan then spoke to the fourth Variance criteria and diminution of value of surrounding properties. He 
indicated this proposal has the support of the only direct abutter who has provided input. One of the two buildings 
the applicant wishes to tear down encroaches on that neighboring lot. No other parties have stated they are against 
this proposal or taken any action against it. The lack of objection supports the position that this does not harm. He 
went on to say that the development as proposed would enhance rather than diminish values by replacing two old 
run-down buildings with one new, well-located and modern structure. 
 
Mr. Morgan said the special condition that exists with this property is the major issue that he has talked about at 
length. It is simply the fact that it is a 3 acre parcel which meets zoning.  There is only one other lot out of 
approximately 200 in the area that meets this 3-acre zoning requirement. This 3 acre zoning requirement is a 
hardship. He has sufficient acreage, septic design and area to provide all space to meet setback requirements. He 
should be entitled to use his property as he sees fit, subject to the State’s right to regulate for health, safety, fire, 
overcrowding, etc. None of these things where the state has regulatory authority apply to Mr. Saviano’s property. 
There is no fair and substantial relationship between the zoning and the desired use Mr. Saviano wishes to make of 
this lot. Mr. Morgan reviewed the two lakefront abutting lots and indicated they would not be affected by this 
proposal in any way. The proposed use is reasonable as this lot sits in this neighborhood; there is no intent to stuff 
anything in an area that cannot support it.  
 
Mr. Morgan spoke to the 3 former dwelling structures and indicated there was no town record indicating that they 
had to have been removed. He indicated they have a right to stand but it would be better to allow two to be torn 
down and be replaced by one that can serve a useful purpose. Mr. Morgan suggested Mr. Saviano could pursue 
subdivision, but has chosen not to. Mr. Morgan said he believes property owners should be able to use property as 
they wish, subject to state right to regulate in reasonable ways such as health, safety and overcrowding. None of 
those things will occur if Mr. Saviano is granted a variance in this case.  
 
Mr. Saba asked what specific zoning provisions they were seeking relief from. Mr. Riehl stated that the application 
asked for relief from Article 6, Section 510, but asked the applicant under what specific section of 510 they were 
asking the Board to grant relief. 
 
Attorney Morgan said they are asking for three dwelling units on one lot where it appears the zoning allows for only 
one dwelling unit on a lot. The application does not fall under rural cluster. Mr. Morgan simply requested that three 
dwelling units be permitted when the regulations appear to only allow one unit of convention housing. 
 
It was asked whether the two additional buildings could be considered Guest Houses and after referring to the town 
definition, it was clear that the definition of Guest House would not apply in this situation; the applicant’s stated 
intended use does not meet the definition of a Guest House. 
 
Mr. Riehl indicated it would be helpful to find in the regulations where it was stipulated that one lot could have only 
one dwelling. Ms. Killam it was relief from the permitted use chart that does not indicate multiple dwellings are 
permitted. Mr. Morgan raised the questions whether Atkinson zoning defines what uses are permitted or what uses 
are not permitted. 
   
The Board looked at rural cluster and agreed this was done through the Planning Board and required 10 acres and 
could not apply in this situation. After review of the zoning and discussion the Board and applicant agreed this issue 
falls under Section 510 and the variance is sought to waive Town’s requirement that only one dwelling unit is 
allowed on a lot; the request is to permit 3 dwellings in this case. 
 
Mr. Saba was still stuck on how they could entertain a variance request for something the applicant had already 
given up in another proceeding as a condition of the granting of that prior variance. The applicant has enjoyed the 
benefit of that variance, but now wants to take back what he gave up in that prior variance, namely that the lot was 
to have one dwelling unit. Attorney Morgan contended that the Board was a quasi-judicial board which had the 
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authority to grant this request because things change. Mr. Riehl asked Mr. Morgan what had changed to make the 
prior variance agreement one they should reverse. 
 
Mr. Zannini said these concerns could be addressed in the criteria. Attorney Morgan agreed Mr. Saviano made a 
deal in his prior activities, but when Mr. Saviano bought his properties before consolidating them the area was 2 acre 
zoning and that was changed on him, which was unfair. He was forced to agree to the 3-acre lot with one dwelling 
zoning conditions to get his property reconfigured to develop the condos. 
 
There was much discussion on the three buildings and whether they had a right to exist or not. Most reached 
agreement that they had a right to exist, it was their dwelling unit status that was at issue. Mr. Saba contended that 
Mr. Saviano abandoned that claim by accepting the conditions terms of the 1998 wetlands variance. Mr. Morgan 
countered that approving tonight’s application takes those building out of consideration, they would be torn down.  
 
Ms. Killam from the audience asked about the septic system and to what extent has the septic system been deemed 
able to support the requested loads and whether it was state approved. Mr. Saviano stated the septic design had been 
approved for an eight bedroom condo unit before the lot was divided but that condo unit and septic were not put in. 
Instead Mr. Saviano said he installed a septic to support 6 bedrooms. Ms. Killam asked it it was to be a shared septic 
among the proposed 3 units. 
 
Mr. Camm said it is approved for a 900 gallon per day rate which would support the requested load. The existing 
main house and garage/workshop are already tied into that system. The proposed new dwelling could be tied in 
some way. They might need a bigger tank, which does not require State Approval. Attorney Morgan stated they 
would comply with any waste water requirements. Discussion between Mr. Saba and Mr. Camm centered on what 
was approved and what the site was capable of. Mr. Camm said the site could handle the loads but they did not have 
a firm approved design. 
 
Mr. Morgan indicated shared septic systems are common; soils are the state’s concern, not how many homes are 
served. 
 
Before moving to voting on the variance criteria, Mr. Riehl asked if anyone had any last things to add. Mr. Morgan 
reminded the Board that this is a different request from the past and the Board should consider the request based on 
evidence and facts presented tonight. This is a different Board, it is quasi-judicial and past decisions of prior boards 
are not binding. Things change. This board has the duty to act as it wishes. 
 
Mr. Riehl indicated that part of this request was to also confer dwelling unit status to the garage/workshop, which is 
the subject of litigation between the town and Mr. Saviano. Granting this variance would eliminate the dispute and 
the litigation. Mr. Morgan reminded the board its duty was to administer justice and no one is served when a town 
takes an adversarial stance against one of its citizens. This is the Board’s opportunity to do justice. 
 
 
The Board reviewed the criterion: 
 

1. Contrary to Public Interest: The application indicated that of 264 dwellings in the area, only 2 conform 
to the 3 acre requirement. Mr. Riehl said that public interest has many dimensions and that adhering to the 
condition of the variance from the 90s, that the lot have one dwelling unit, was his leaning. He mentioned 
that the applicant spoke of how things change such that a condition might be reconsidered, but Mr. Riehl 
said he heard nothing from the applicant or discussion as to what changed to warrant reconsideration. He 
said things in that area are today somewhat less dense than in the 90s. He was told of no other lots created 
since RR3 zoning came into being that were granted density forgiveness or multiple dwellings. Mr. Riehl 
indicated he felt the public interest is served by honoring a deal made in the past when no material changes 
have occurred to justify revisiting that agreement. Ms. Blash said she had a problem where his property is 
large when others in the area are so small, and perhaps prior boards thought differently than this one. She 
feels he should be able to enjoy his property where the proposed use does not infringe on neighbors, and 
the proposed work will increase values.  The Board determined this condition was met (3-1; Mr. Riehl 
voting against). 
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2. Spirit of the Ordinance: The application cited that there are 5 lots in the area with two dwelling units and 
only 2 lots meeting the three acre requirement; with non-conforming 2-dwelling lots actually outnumbering 
compliant 3-acre lots. Mr. Saba cited that the intent of zoning is protection of the public interest, with 
particular concern in a watershed area where the state has shown keen interest in regulating. The town 
purposefully implemented zoning to reduce density in that area and the legality of that has been upheld 
time and again. Mr. Saba went on to cite the prior variance where the town already made concessions that 
reduced protection of the lake. Mr. Riehl added the spirit of the ordinance was clear; that zoning was 
instituted to help rectify an existing density problem where teeny tiny lots were established prior to zoning. 
3 acre lots were required for a good and proper reason and Mr. Saviano’s land re-development was subject 
to these regulations. Mr. Riehl acknowledged that Mr. Saviano’s lot was substantially larger than those in 
the vicinity, but it was created under the rules the town wishes to apply going forward. The Board 
determined this condition was not met (4-0). 

3. Substantial Justice: The application asserted that his merged lot contains 4 dwellings with plumbing and 
electrical that pre-dated town zoning. He wishes to demolish two of those that are on or near lot lines and 
replace them with one new 2-bedroom dwelling that meets setback and plumbing requirements. Mr. Saba 
recounted how the applicant received and has benefitted from a 1998 Wetlands Variance where that written 
record confirmed the lot was to have one permitted dwelling. He continued to say he just did not see how 
substantial justice would be done by allowing 3 dwellings on a lot when concessions were already given in 
the earlier variance… where does it cross the line? He believes the current request crosses that line. Mr. 
Zannini concurred, saying the request does not involve a permitted use and may be more of a subdivision 
question. Mr. Riehl drew a distinction between substantial benefit and substantial justice urging the board 
to keep their consideration to the concept of justice. The Board determined this condition was not met (4-
0). 

4. Diminution of Value for Surrounding Property: The application argued that their lot is 12 times larger 
than the average of those nearby and their lot coverage is substantially less than some area lots that are 
being allowed as much as 20% coverage. Mr. Riehl summarized that the assertion is that 3 dwellings on the 
applicant’s lot would not diminish the value of surrounding properties. Mr. Riehl indicated he could 
support that as clearly neighbor Fuhs would benefit from the destruction of the structure that now straddles 
her lot line and 3 dwellings on 3 acres in that area would still not be out of character in the area. Mr. Saba 
said the town does not permit second-dwelling rental units anywhere in town. He felt this proposal, with 3 
standalone dwelling units on one lot could bring down values of abutting properties. Mr. Riehl said the 
applicant’s stated intended use does not guarantee that type of use for years to come. The Board 
determined this condition was met (3-1, Mr. Saba against). 

5. A.) Unnecessary Hardship: The application argued that the vast majority of lots in the area are not in 
conformance with this zone’s 3 acre requirement. Only 2 out of 262 lots do conform. Mr. Saba said their 
argument is that their lot is 3 acres… but Mr. Saba contended that it should be 3 acres, that is the 
requirement. The purpose of the ordinance is to reduce density and by requiring new lots to be 3 acres that 
is exactly what the ordinance is doing. There are no special conditions on that property except that 
neighboring lots are smaller. But those lots are grandfathered from before zoning added Mr. Riehl. The 
Board determined this condition was not met (4-0).    B.) Reasonable Use: The application argued that 
disallowing the use of structures that predate zoning and lot mergers would constitute the town taking away 
of property and the town would have to compensate the applicant. Mr. Riehl countered that throughout 
town the rule for lots created under zoning is one-lot-one-dwelling. He asked what is reasonable that this 
application violate that. Mr. Zannini indicated that the property is now permitted as a single family home 
and that is reasonable. One dwelling on one lot is what occurs everywhere in town. The Board determined 
this condition was not met (4-0). 
 
 

Mr. Zannini made a motion to deny the application for variance from Article 5, section 510 (3), permitted uses, 
that requested 3 dwelling units on one lot at 33 Boulder Cove Road Map 20 Lot 12 based on discussions and 
findings of fact and that the conditions necessary to grant the Variance were not met. Mr. Saba seconded the 
motion and it was unanimously approved. 
 
Attorney Morgan stated he was disappointed in the Board and claimed that they focused solely on what was put on 
paper and did not listen to the facts that were presented by him for over two hours. He did not feel the board 
considered the information provided. 
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Motion was made and seconded to adjourn the hearing. Mr. Riehl adjourned the hearing at 10:15 p.m. 
 

 

Respectfully Submitted   _____________________________________ 

Minutes transcribed from tape  Rebecca Russo 

 
 


